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PRELIMINARY STATEMENT

This is an action for a declaratory relief and a
preliminary injunction brought by the State Troopers Fraternal
Association (“STFA”) against the State of New Jersey (“State”),
Attorney General Gurbir S. Grewal (“Attorney General”), Colonel
Patrick J. Callahan, Acting Superintendent of the New Jersey
State Police (“Superintendent”) and the New Jersey Division of
State Police (“NJSP”)seeking to temporarily enjoin the
enforcement of two Directives issued by the Attorney General.

Attorney General Law Enforcement Directive No. 2020-5
(“Directive 2020-5"), amends the Attorney General Guidelines on
Internal Affairs Policy and Procedure (“IAPP”) originally issued
by the Attorney General in 1991 and recently updated in 2019.
Directive 2020-5 requires law enforcement agencies to publish
the names of law enforcement officers who received major
discipline defined as a suspension of more than five days, a
demotion or termination and a synopsis of the discipline and
sanctions imposed. Directive 2020-5 applies to all law
enforcement agencies under the jurisdiction of the Attorney
General.

Attorney General Administrative Executive Directive No.
2020-6 (“Directive 2006-6") applies to the NJSP, Division of
Criminal Justice (“DCJ”) and the Juvenile Justice Commission

(“"JJC”). Directive 2020-6 compels the NJSP, DCJ and JJC to

1
062520 STFA Emergent App Brief
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publish the names of law enforcement officers who received major
discipline defined as a suspension of more than five days, a
demotion or termination in the last 20 years and to issue a
synopsis of the discipline and sanctions imposed. This is to be
done by July 15, 2020.

The STFA brings the action for temporary restraints because
Directive 2020-5 and 2020-6 violate various provisions of the
State Constitution, State law, and the Public Policy of the
State.

STATEMENT OF FACTS

1. The STFA.

The STFA is a labor organization and the exclusive
representative of all Trooper, Trooper I, Trooper II, Detective,
Detective I, and Detective II in the Division of State Police.
(VC 94)!. The STFA has approximately 1500 members. Id.

The STFA and the State of New Jersey have been parties to
successive collective negotiations agreements. (VC q912). The
current agreement has a term of July 1, 2019 through June 30,
2023. Id. Article XXVI “Complete Agreement” Section B of the
Contract between the STFA and the State sets forth the State’s
obligation to continue honoring past practices of the parties:

The State agrees that all mandatorily
negotiable benefits, terms and conditions of

! Referencesto “VC I 7 is to the Verified Complaint filed in this action.

2
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employment relating to the status of Troopers
of the Division of State Police covered by
this Agreement shall be maintained at
standards existing at the time of the
agreement.

2. Attorney General Law Enforcement Directive No. 2020-5.

On June 15, 2020, the Attorney General issued Directive
2020-5 entitled “Directive Requiring Public Disclosure of the
Identities of Officers Who Commit Serious Disciplinary
Violations”. (VC 920, Exh. A). Directive 2020-5 amends the IAPP
and requires all law enforcement agencies under the authority of
the Attorney General to publish the names of all sworn law
enforcement personnel who have been suspended for more than 5
days or who have been demoted or terminated along with a
description of the circumstances that led to the discipline.
Directive 2020-5 requires the affected agencies to comply with
it no later than December 31, 2020 with a 12-month look-back
from the date of the initial report with “prospective”
application. (VC 9921, 23, Exh. A). Directive 2020-5 amends the
IAPP and its effective date is August 31, 2020. (VC 923, Exh. A)

Notwithstanding the December 31, 2020 compliance date and
the 12-month look-back, according to the Attorney General the
NJSP has decided to issue the names of Troopers who are covered
by Directive 2020-5 on or before July 15, 2020 with a 20-year

look-back. (VC 924, Exh. A). In Directive 2020-5, the Attorney

3
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General made it clear that the Superintendent of the NJSP,
Colonel Patrick Callahan, is acting voluntarily and that Colonel
Callahan “intends to update” previously published annual
disciplinary reports issued from 2000 to the present which
summarized incidents of major discipline to include the names of
the disciplined Troopers. Id.
A June 15, 2020 News Release on the Attorney General

website states in relevant part:

Since 2000, NJSP has imposed major

discipline in approximately 430 cases. This

includes dozens of State Troopers who

received suspensions of more than 180 days,

as well as State Troopers whose employment

was terminated as a result of their

misconduct. The identities of these State

Troopers will be published no later than

July 15, 2020. Prior to publication, each of

the individuals whose names will be revealed

will receive notice in writing.

(vC 4925, Exh. B)

3. Attorney General Administrative Executive Directive
2020-6.

On June 19, 2020, the Attorney General issued Directive
2020-6 to compliment Directive 2020-5. (VC 926, Exh. C).
Directive 2020-6 only applies to law enforcement Troopers in the
NJSP and law enforcement officers in the DCJ and JJc. (vC 9427,
Exh. C). Directive 2020-6, which does not amend the IAPP, did
make several changes to Directive 2020-5 as it relates to the

above-named law enforcement units. Id.

062520 STFA Emergent App Brief
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First, it mandated that the NJSP, DCJ and JJC publish on
its public website a brief synopsis of all sustained discipline
that resulted in a suspension of more than 5 days, a demotion or
termination. Id. Second, it mandated that the release go back
20 years. Id. Third, it mandated that the synopsis disclose the
identity of the officers. Id. Lastly, Directive 2020-6
indicated that for appeal purposes that it “is a final agency
action under Rule 2.2-3(a) (2) of the New Jersey Rules of Court.”
Id.

Directive 2020-6 also states that at least seven days prior
to the publication of the synopsis and their names, active and
former officers will be notified. (VC 928, Exh. C.) To date,
upon information and belief, none of the current or former
Troopers who will be identified have received notification from
the relevant divisions. Id.

4. New Jersey State Trooper Discipline

Troopers? are required pursuant to N.J.S.A. 53:1-8 and 1-
8.1, to successfully complete re-enlistment evaluation processes
at the end of 2 years and 4 years of service. (VC 15). A

Trooper will not be granted tenure in office until after the

completion of 5 years of service in good standing. Id.

2 The STFA uses the terms “current Trooper,” “former Trooper” and “STFA
member” interchangeably in this brief.

5
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According to the NJSP’s Office of Professional Standard
("OPS”) “Annual Report of Discipline”, there are three types of
disciplinary proceedings in the NJSP: (1) Minor Discipline which
may result in a suspension of up to 5 days; (2) Summary
Disciplinary Hearing which may result in a suspension of up to
30 days; and (3) General Disciplinary Hearing which may result
in a suspension of 30 days and up to termination, and/or a
reduction in rank and/or grade. (VC 16).

When a Trooper is disciplined, he is served with the
Disciplinary Charges and Specifications. (VC q17). The Trooper
also receives and signs for discovery which is clearly labeled
“Confidential”. Id. A member of the OPS directs the Trooper that
the discovery is for only him or his STFA representative and his
attorney and that it is not to be shared with any third party.
Id.

During the process, the Trooper is usually advised by OPS
that there are avenues available to resolve the Disciplinary
matter. (VC 918). The Trooper and the NJSP can enter a Voluntary
Negotiated Plea Agreement and is advised that agreement will
remain strictly confidential and recorded in the Trooper’s
Discipline/Personnel File and would not be released to the
public. Id. It is explained very clearly that if the matter is

not adjusted within the NJSP the matter would be transmitted to

062520 STFA Emergent App Brief
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the Office of Administrative Law for a Hearing. From that point
forward the matter is made public. Id.

The guarantee of confidentiality has caused many Troopers
in the STFA unit to enter into settlement agreements with the
NJSP. (VC 919). That guarantee of confidentiality is also
mandated by the current IAPP. Id.

The violations that can lead to Major Discipline in the
NJSP is vast. (VC q16). The NJSP, as does Directives 2020-5 and
2020-6, defines Major Discipline by the penalty and not the
nature of the underlying circumstances that caused the
discipline to be issued. (VC, Exhs. A and C).

5. Irreparable Harm

It is fair to assume that many of the soon to be named
Troopers are retired and may even be deceased. Directive 2020-5
and Directive 2020-6 will cause immediate and irreparable harm
to these impacted Troopers, former Troopers, and to the
membership of the STFA.

For every individual Trooper and former Trooper identified
there is the strong likelihood that when their names are
published it will be relatively easy to determine where they
live and work. (VC 929). It will unnecessarily impact their
families who may have not been involved in the underlying
disciplinary matter. Id. It could also unveil the identity of a

victim or alleged victim of domestic violence. Id.

-
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There exists a very real concern that the safety of these
current or former Troopers and their families would be placed at
risk by the action of the NJSP’s Superintendent. (VC {30).
Recently the public has learned the name of a Trooper involved
in a fatal incident with a motorist on May 23, 2020 on the
Garden State Parkway. (VC 931). Since the release of his name
and videos of the incident by the Attorney General, the Trooper
and his family have been targeted for attack and his family’s
home has been vandalized, specifically the word “Murderer” and
the acronym “ACAB” [All Cops Are Bastards] were chalked on his
driveway. Id. There is a real concern amongst the STFA
membership both current and former that the release of the names
of these previously unnamed Troopers and retired Troopers will
cause them to be subject to the same criminal conduct or worse.
(VC 132).

In addition, there are concerns that the identities of
witnesses and victims will be easily discovered. (VC {33). For
example 1f a Trooper was allegedly involved in a matter at home
with a family member or spouse that did not result in a Domestic
Violence Temporary Restraining Order and that Trooper was
charged with a rules and regulations violation of bringing
discredit to the NJSP, it will not be difficult at all to

determine identity of that Trooper’s spouse or family members

062520 STFA Emergent App Brief
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when his name is published along with the disciplinary synopsis.
Id.

Similarly if a Trooper in return for confidentiality
resolved disciplinary charges for a suspension of more than 5
days for an alcohol related incident, the disclosure of his name
will result in the potential for public shaming or interference
with that Trooper’s performance of his duties for something that
might have occurred while off duty more than a decade ago. (VC
q34) .

There is also concern that subsequent to such an event, the
Trooper may have sought medical treatment for a condition or
dependency and that the release of this information could
release the confidential and privileged nature of medical
treatment to the public. Id. Releasing this information may also
deter Troopers who do have an alcohol dependency from
voluntarily coming forward or from seeking treatment. Id.

The Attorney General, until issuing Directive 2020-5 and
Directive 2020-6, has made repeated public comments regarding
his concern for the safety and well-being of law enforcement
officers. (VC 935). He has gone to great lengths to assure both
law enforcement and the public that his concern was genuine when
he issued his Attorney General Law Enforcement Directive No.

2019-1 (“Directive 2019-1") on August 6, 2019, “Directive

Promoting Law Enforcement Resiliency” which reads in part:

9
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The men and women of law enforcement put
their lives on the line every day to protect
the citizens of New Jersey. They also
typically operate in a state of
hypervigilance while on duty. The emotional
and mental toll of this work can build over
time and contribute to a range of health
issues, including increased blood pressure,
heart disease, diabetes, substance misuse,
family and relationship stress, self-harm,
and risk of suicide. “Resiliency” is
defined as the ability to overcome
adversity, and the New Jersey Resiliency
Program for Law Enforcement (NJRP-LE) is
designed to do just that. This Directive
recognizes that protecting an officer’s
mental health is just as important as
guarding their physical safety and strives
to create a supportive culture for law
enforcement officers, their families, and
friends, as well as the broader New Jersey
community.

Notwithstanding his prior proclamations and Directive 2019-
1 which was designed to safeguard law enforcement officers, the
impact of Directive 2020-5 and 2020-6 will have the immediate
effect of harming them, their families and friends, and the
community broadly. (VC 936).

The NJSP has also publicly expressed a serious concern for
the harm to Troopers and the disciplinary process to emphasize
why the confidentiality in a Trooper’s identity must be
maintained. (VC 944, Exh. D). In a Certification in a lawsuit
against the NJSP, Major John Baldosaro who at that time was the

commanding officer of the OPS, strongly set forth the reasons

10
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why the identities of Troopers should not be revealed. Referring
to the publication of the Annual Disciplinary Reports he stated:

Although they do provide a substantial
amount of information about complaints and
investigations resulting in discipline- they
purposely do not disclose names or other
information that could identify the persons
involved, or similar case-specific
information that would compromise the
integrity of individual investigations or
expose the subjects or witnesses in
individual investigations to unwarranted,
targeted attention.

(VC 944, Exh. D).
Major Baldosaro certified further:

The identities of the subjects,
complainants, and other witnesses in an
internal investigation and even basic
details such as dates and locations .. are
all capable of associating specific
individuals with acts, events, and
circumstances that at best are highly
embarrassing, and at worst implicate highly
sensitive and personal matters .. in other
investigations where the allegations are
substantiated, they originated from the
reporting of private citizens or other NJSP
members who, undisputedly, did so with the
understanding that their identities would
remain protected and disclosed only among
those involved in the investigation.

* * *

Even dates, locations, and similar details
could, if revealed, suffice to expose a
witness or the complainant or subject of the
investigation to public identification.
These may not be enough to identify those
individuals to anyone and everyone who views
it, .. but when produced publicly .. these
become available for any persons who would

11
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have an ability to identify .. such persons
include those with incentives to embarrass,
harass, threaten, or cause harm to the
individuals involved in the investigation.
Once the information is publicly released,
it cannot later be taken back.

As to the need to keep the Troopers names confidential,
Major Baldosaro stated:

...I also firmly believe that maintaining
the integrity of the NJSP’s operations
includes protection the identities of any
members subject to internal investigations.
I submit that the reasons for the non-
disclosure implicate not just the privacy
interests of individual NJSP members, but
also the collective trust that internal
investigations will be handled with the
necessary levels of sensitivity and

confidentiality.

* * *
In some cases — as was the case here with
“Trooper Doe” - the subject agrees to accept

culpability to some or all of the charges
brought against him or her, and thereby
waives his or her right to formal
administrative proceedings on the charges.
Not bringing the matter to a public forum
would under current practice and policies
protect the subject trooper’s identity from
public disclosure. While this fact
undoubtedly is an incentive for some
troopers to agree to cooperate and openly
admit culpability to the charges, it also
benefits the investigating unit by not
having to expend as many resources to
conclude an investigation yet still bring
about a favorable outcome - the appropriate
discipline of a trooper who admittedly
committed misconduct.
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Major Baldosaro concluded:

...It is my opinion, based on my
professional experience and training, that
producing the name, date of separation and
an additional details into the reasons for
his separation, requested by the Plaintiff -
or similar internal investigative records -
would be contrary to longstanding law
enforcement practices and policy and would
jeopardize the safety of numerous
individuals and the success of current and
future internal investigations.

The Active Troopers whose names are released will also be
negatively impacted in the performance of their duties by this
disclosure which in turn will have a negative impact upon public
safety. (VC {37). Troopers are trained to act in a community-
caretaking role and provide a wide range of social services
outside of their traditional law enforcement and criminal
investigatory duties. Id. In approximately 90 municipalities
statewide the NJSP provides primary patrol responsibility, which
effectively makes STFA unit members “small town cops” for those
municipalities. Id. In these communities Trooper are
recognizable to many residents by face and or name. Identifying
them in the discipline synopsis can lead to irreparable harm to
the Trooper and the public. Id. In a dire situation which
requires the need for emergent action to save or preserve life a

resident may choose to delay or prevent the Trooper from

entering her home because she learned that the Trooper had a
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prior suspension. Id. Perhaps they will choose instead to wait
for the next available Trooper, who could be miles away. Id.

6. Trooper Expectation of Privacy

Many Troopers resolved their disciplinary matters through a
negotiated Voluntary Plea Agreement specifically to prevent
disclosure of their names to the public. (VC {38). The
negotiated Voluntary Plea Agreement/ Negotiated Voluntary
Resolution- General Disciplinary Matter that is signed by the
Trooper, an STFA representative, and representatives of the NJSP
contain the words “CONFIDENTIAL PERSONNEL RECORD” on the forms
signed by all of the parties and representatives. (VC 1938, 47,
Ex. E). The Trooper is never advised that the confidentiality
and binding finality of the voluntary resolution of discipline
would ever be disclosed to the public. Id.

It is the expectation of confidentiality that has motivated
many Troopers to pursue negotiated pleas of discipline that have
always remained confidential. Id.

Those Troopers who have entered into negotiated Voluntary
Plea Agreements since 2000 should now be permitted to vacate and
re-open those disciplinary matters as the assurance of
confidentiality and finality that were a material component of

the Plea Agreement no longer exists. (VC 139)
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ARGUMENT
STANDARD FOR GRANTING PRELIMNARY INJUNCTIVE RELIEF
To obtain temporary injunctive relief, the moving party
must demonstrate both that it has a substantial likelihood of
prevailing in a final decision on its legal and factual
allegations and that irreparable harm will occur if the

requested relief is not granted. Crowe v. De Gioia, 90 N.J.

126, 132-34 (1982). Further, the public interest must not be
injured by the temporary injunctive relief order and the
relative hardship to the parties in granting or denying relief
must be considered. Id.

A claim for temporary injunctive relief is designed to
preserve the status quo and need not meet the heightened
standard designed for other forms of injunctive relief. Waste

Management of New Jersey, Inc., v. Union County Util.’s Auth,

399 N.J. Super. 508 (App. Div. 2008). Rather “so long as there
is some merit to the claim, a court may consider the extent to
which the movant would be irreparably injured in the absence of
pendente lite relief, and compare that potential harm to the
relative hardship to be suffered by the opponent if an
injunction preserving the status gquo were to be entered. If
these factors strongly favor injunctive relief, the status quo
may be preserved even though the claim on the merits is

uncertain or attended with difficulties.” Id. at 535.
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As set forth below and in the Certification of STFA
President Wayne Blanchard, the STFA has met this burden and its
request for temporary injunctive relief must be granted.

DECLARATORY JUDGMENT

The Declaratory Judgments Act, N.J.S.A. 2A:16-51 et seq.,
authorizes courts to declare rights, status, and other legal
relations to afford litigants relief from uncertainty and

insecurity. Chamber of Commerce v. State, 89 N.J. 131, 140

(1982) . To maintain such an action, there must be a "Jjusticiable
controversy" between adverse parties, and plaintiff must have an
interest in the suit. Id.

These two requirements are satisfied. First, the STFA has a
significant interest in this lawsuit. The STFA is the exclusive
representative for the Troopers and former Troopers impacted by
Directive 2020-5 and 2020-6 and have a statutory obligation to
protect their rights. Second, as set forth in the STFA’s
Verified Complaint and more fully below, by issuing the
Directive 2020-5 and Directive 2020-6, the Attorney General and
NJSP have created a justiciable controversy between them and the
STFA. Therefore, this Court must declare that Directive 2020-5
and Directive 2020-6 are contrary to law and public policy and
the rights of the STFA and its members and former members and

must be preliminarily enjoined from being enforced.
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POINT ONE

THE STFA HAS A SUBSTANTIAL LIKELIHOOD OF PREVAILING IN A FINAL
DECISION ON ITS LEGAL AND FACTUAL ALLEGATIONS.

A. The Attorney General’s Directive Violates N.J.A.C.
13:1E-3.2(a) (4) and Executive Order 11 Issued by
Governor Byrne.

N.J.A.C. 13:1E-3.2(a) (4) provides:

4. Records, specific to an individual
employee or employees — other than those
records enumerated in N.J.S.A. 47:1A-10 as
available for public access — and relating
to or which form the basis of discipline,
discharge, promotion, transfer, employee
performance, employee evaluation, or other
related activities, whether open, closed, or
inactive, except for the final agency
determination.

The only exception to this Administrative Code prohibition
is records that must be disclosed pursuant to N.J.S.A. 47:1A-10.
However, the identities of disciplined Troopers are not a
government record required to be disclosed by N.J.S.A. 47:1A-
1.1, and 10.

N.J.S.A. 47:1A-10 provides:

[Tlhe personnel or pension records of any
individual in the possession of a public
agency, including but not limited to records
relating to any grievance filed by or
against an individual, shall not be
considered a government record and shall not
be made available for access.

The statute lists three exemptions, including subsection

(a) which states:
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[Aln individual's name, title, position,
salary, payroll record, length of service,
date of separation and the reason therefor,
and the amount and type of any pension
received shall be a government record.
N.J.S.A. 47:1A-10(a) .
The personnel exemption has been consistently interpreted

as providing a broad protection against disclosure with only

minor exceptions. See Kovalcik v. Somerset Cty. Prosecutor's

Office, 206 N. J. 581, 592 (2011) (noting that the exemption
"begins with a presumption of non-disclosure and proceeds with a

few narrow exceptions"); see also Libertarians for Transparent

Gov’t v. State Police, 2019 W.L. 2172890 at pp. 3-4 (App. Div.),

certif. granted, 239 N.J. 518 (2019) (Disclosure of a Trooper’s
name pursuant to the personnel exemption in Section 10 would
violate both the letter and spirit of the exemption itself) .3
When interpreting the personnel exemption, "courts have tended
to favor the protection of employee confidentiality”. " McGee v.

Twp. of E. Amwell, 416 N.J. Super. 602, 615 (App. Div. 2010) .4

3 A copy of the Appellate Division’s decision is attached hereto as Exhibit A.

4 The STFA recognizes that Internal Affairs records are distinct from

personnel records. See Rivera v. Union County Prosecutor’s Office, et al.
Docket No. A-2573-19T3 at 14 (App. Div. June 19, 2020 (Copy attached as
Exhibit B). However, under the IAPP, when a law enforcement officer pleads

guilty to the charged offenses or waives a hearing, the [clonclusions of fact
and the penalty imposed will be noted in the officer's personnel file after
he or she has been given an opportunity to read and sign it.” See IAPP,
Section 6.3.12 (2019). This is exactly the type of information that is
contained in a Trooper’s personnel file and that Directive 2020-5 and
Directive 2020-6 have ordered released. Moreover, the personnel records
exemption is not limited to items contained in an employee’s personnel file.
McGee, 416 N.J. at Super. At 616.
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The information that the Attorney General has directed the
NJSP to release is the very type of information that N.J.S.A.
47:1A-10 shields from public release. It does not fall within
the personnel exemption set forth in N.J.S.A. 47:1A-10 (a). To
allow the release of a Trooper’s identity attached to a
description of a sustained disciplinary action would violate the
letter and spirit of the exemption itself and would render it
null and void.

Moreover, N.J.S.A. 47:1A-10 explicitly exempts "records
relating to any grievance filed by or against an individual." To
disclose the identity of Troopers in disciplinary matters
brought against them would immediately connect them to
grievances brought against them. Since the NJSP has already
publicly disclosed the substantiated allegations against
Troopers and the discipline imposed, to publicly expose their
identities would reveal information expressly protected by
section 10, and therefore must not be disclosed. Id.

Lastly, N.J.S.A. 47:1A-1 “recognizes that records may be

exempt from public access based upon authorities “other than the

exemptions enumerated within the OPRA”. See North Jersey Media

Group v. Bergen County Prosecutor’s Office, 447 N. J. Super.

182, 201-02 (App. Div. 2016). “N.J.S.A. 47:1A-9 codifies the
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Legislatures unambiguous intent that OPRA not abrogate or erode
exlisting exemptions to public access.” Id. at 202. This
includes Executive Orders of the Governor. N.J.S.A. 47:1A-9
(2020) .

Pursuant to N.J.S.A. 52:14B-2, “statements concerning the
internal management or discipline of any agency” are not “Agency
Rules” or “Rules.” Directive 2020-5 was issued by the Attorney
General pursuant to his authority to supervise criminal justice
in the State. Directive 2020-6 was issued pursuant to the
Attorney General’s authority to supervise criminal justice in
the State and his general responsibility over the Department of
Law and Public Safety and the supervision and organization of
the Department. Thus, neither Directive is an “Administrative
Rule” or “Rule” of a State Agency and therefore to be valid they
must be authorized by statute.

While the Attorney General states that he has the authority
to issue these directives pursuant to his general supervisory
authority over criminal justice and the Department of Law and
Public Safety granted by the New Jersey Constitution and the Law
and Public Safety Act of 1948, N.J.S.A. 52:17B-1, et seqg., he is
not authorized to issue Directives that violate the law. 0O’ Shea

v. Township of Milford, 410 N.J. Super 371, 385 (App. Div. 2009)

(Administrative actions, including those stated in or imported
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to duly promulgated rules and regulations, cannot override a
legislative enactment such as OPRA).

The Attorney General’s Directive 2020-5 and 2020-6 violate
N.J.S.A. 47:1A-1, 9 and 10 and N.J.A.C. 13:1E-3.2(a) (4) and the
Division must be temporarily enjoined from implementing 1it5>.

B. Attorney General Directive 2020-5 and Directive 2020-6
Violate the Doctrine of Promissory Estoppel.

To establish a prima facie case of promissory estoppel, a

party must demonstrate the following: (1) a clear and definite
promise by the promisor; (2) the promise must be made with the
expectation that the promisee will rely thereon; (3) the

promisee must in fact reasonably rely on the promise, and (4)
detriment of a definite and substantial nature must be incurred

in reliance on the promise. Pop’s Cones, Inc. v. Resorts Intern.

Hotel, Inc., 307 N.J. Super. 461, 469 (App. Div. 1998); Malaker

Corp. Stockholders Protective Committee v. First Jersey Nat.

Bank, 163 N.J. Super. 463, 479 (App. Div. 1978). The essential
justification for the promissory estoppel doctrine is to avoid
the substantial hardship or injustice which would result if such

a promise were not enforced. Malaker, 163 NJ Super. at 484.

0On November 15, 1972, Governor Byrne issued Executive Order No. 11 which sets
forth the same prohibitions as N.J.S.A. 47:1A-10° and is still in effect. As
such it cannot be abrogated by a Directive of the Attorney General. See e.g.,
O’ Shea, 410 N.J. Super. at 385.
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In this case, the NJSP made clear and definite promises to
Troopers who reached negotiated plea agreements to resolve
disciplinary charges that they would be confidential and not
subject to public disclosure. Each of those plea agreements are
stamped confidential. These Troopers relied on the
confidentiality of the plea agreement when they elected to plead
guilty to charges and accept a penalty.

This was confirmed by Major Baldosaro when he certified
“that at OPS the trooper is assured that if he enters into a
Negotiated Voluntary Plea Agreement that their matter would end
and that it would be Final, Binding and most importantly
Confidential as the matter was not transmitted to the Office of
Administrative Law for a Hearing.”

To now allow the NJSP to release the names of current and
former Troopers who relied on this confidentiality will unleash
a parade of horribles upon these troopers and former Troopers.
For every individual Trooper and former Trooper identified there
is the strong likelihood that publishing their names will make
it relatively easy to determine where they live and work which
in turn could expose their families to public scrutiny despite
not being involved in the underlying disciplinary matter. It
could also unveil the identity of a victim or alleged victim of

domestic violence.
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There also exists a very real concern that the safety of
these current or former Troopers and their families would be
placed at risk if their names are released. Such a concern was
recently realized when the identity of a Trooper involved in a
fatal incident with a motorist on the Garden State Parkway on
the morning of May 23, 2020 on the Garden State Parkway. Since
the release of his name and videos of the incident by the
Attorney General, the Trooper and his family have been targeted
for attack and his family’s home has been vandalized,
specifically the word “Murderer” and the acronym “ACAB” [All
Cops Are Bastards] were chalked on his driveway.

Similarly if a Trooper in return for confidentiality
resolved disciplinary charges for a suspension of more than 5
days for operating a vehicle while under the influence of
alcohol the disclosure of his name will result in the potential
for public shaming or interference with that Troopers
performance of his duties for something that might have occurred
more than a decade ago. There is also concern that the Trooper
may have sought medical treatment for dependency and that the
public release of his name could expose the confidential and
privileged nature of medical treatment. Releasing this
information may also deter Troopers who do have an alcohol
dependency from voluntarily coming forward or from seeking

treatment.
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The ability of Active Troopers to perform their duties will
also be impacted in the performance of their duties which in
turn will have a negative impact upon public safety. Troopers
are trained to act in a community-caretaking role and provide a
wide range of social services outside of their traditional law
enforcement and criminal investigatory duties. In approximately
90 municipalities statewide the NJSP provides primary patrol
responsibility, which effectively makes STFA unit members “small
town cops” for those municipalities. In these communities
Trooper are recognizable to many residents by face and or name.
Identifying them in the discipline synopsis can lead to
irreparable harm to the Trooper and public. For example, imagine
there is a dire situation requiring emergent action to save or
preserve life and a resident chooses to delay or prevent the
Trooper from entering her home and rendering service because she
learned that the Trooper a prior suspension. Perhaps they will
choose instead to wait for the next available Trooper who could
be miles away.

Attorney General Directive 2020-5 and Directive 2020-6
abrogate the confidentiality of the negotiated plea agreements
between Trooper and the NJSP. They should be temporarily
enjoined from being implemented pending the outcome of a full

hearing on this matter.
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C. Attorney General Directive 2020-5 and Directive 2020-6
Violate Article I, 19 of the State Constitution.

Article I, 919 of the New Jersey Constitution states:
“[plersons in private employment shall have the right to
organize and bargain collectively. Persons in public employment
shall have the right to organize, present to and make known to
the State, or any of its political subdivisions or agencies,
their grievances and proposals through representatives of their

choosing.”

The New Jersey Supreme Court, in Lullo v. Int’l Ass’n of

Fire Fighters, Local 1066, 55 N.J. 409 (1970), held that the

purpose of the general language of Article I, 919 was to “secure
to employees collectively in the various employer divisions and
agencies of government to the right to get together-to organize-
and to select representatives to present their proposals and
grievances.” Id. at 420. Exclusive representation is the

cornerstone of labor relations in New Jersey. Darrigo v. New

Jersey State Board of Mediation, 119 N.J. 74 (1990), Lullo, 55

N.J. at 409.

This right is codified in the New Jersey Public
Employer-Employee Relations Act, N.J.S.A. 34:13A-5.1, et
seqg., which sets forth a public employer’s duty to negotiate
before changing existing working conditions:

Proposed new rules or modifications of
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existing rules governing working
conditions shall be negotiated with the
majority representative before they are
established. In addition, the majority
representative and designated
representatives of the public employer
shall meet at reasonable times and
negotiate in good faith with respect
grievances, disciplinary disputes, and
other terms and conditions of employment.

N.J.S.A. 34:13A-5.3.

Article XXVI “Complete Agreement” Section B of the Contract
between the STFA and the State sets forth the State’s obligation
to continue honoring past practices of the parties:

The State agrees that all mandatorily
negotiable benefits, terms and conditions of
employment relating to the status of Troopers
of the Division of State Police covered by
this Agreement shall be maintained at
standards existing at the time of the
agreement.

For at least 20 years, the practice within the NJSP has
been to preserve as confidential, the identity of Troopers who
have entered into confidential plea agreements. The NJSP’s and
Attorney General’s intent to unilaterally publicly release the
names of STFA unit members who have received more than five
suspension days in the prior twenty years on or before July 15,
2020 as provided for in Directive 2020-5 and Directive 2020-6 is
a blatant repudiation of this duly negotiated provision of the
parties’ contract.

Attorney General Directive 2020-5 and Directive 2020-6
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strips the STFA of its right to present and make known to the
State its proposals to maintain the confidentiality of the
identity of its members whose names will be released in
conjunction with their discipline. Maintaining the
confidentiality of police personnel records, including
records relating to the imposition of discipline upon police
officers is a mandatory subject of negotiations. In the

Matter of Borough of Hopatcong, PERC No. 91-60, 17 NJPER 62

(1990); see also In the Matter of Borough of Montvale, PERC

No. 99-9, 24 NJPER ¢ 29193 (1998) (“confidentiality
assurances are mandatorily negotiable because they preclude
disclosure of information to members of the public . . . .”).
To allow Attorney General Directive 2020-5 and Directive
2020-6 to be implemented unilaterally will fundamentally
interfere with the right of the STFA to negotiate as required by
Article I, 919 of the New Jersey Constitution and N.J.S.A.
34:13A-5.3. Thus, the STFA’s request for a preliminary

injunction must be granted.

D. Attorney General Directive 2020-5 and Directive 2020-6
Violate Article 4, Section 7 of the State
Constitution.

To determine the validity of a contract impairment claim
brought under Article 4, Section 7 of the State Constitution the

Court must first examine whether (1) a contractual right exists,
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(2) whether a change in state law results in the substantial
impairment of a contractual relationship and (3) whether the
impairment nevertheless is reasonable and necessary to serve an

important public purpose. Berg v. Christie, 225 N.J. 245, 259

(2016); N.J.S.A. Const. Art. 4, § 7, par. 3.

There is no dispute in this case that the STFA and the
State are parties to a binding collective negotiations agreement
or contract. Article XXVI “Complete Agreement” Section B of the
Contract between the STFA and the State sets forth the State’s
obligation to continue honoring past practices of the parties:

The State agrees that all mandatorily
negotiable benefits, terms and conditions of
employment relating to the status of Troopers
of the Division of State Police covered by
this Agreement shall be maintained at
standards existing at the time of the
agreement.

For at least 20 years, the practice within the NJSP has
been to preserve as confidential, the identity of Troopers who
have entered confidential plea agreements. Attorney General
Directive 2020-5 as complimented by Directive 2020-6 which
orders the NJSP to unilaterally release to the public the names
of members who have been terminated, demoted or who have
received more than five suspension days in the prior twenty

years on or before July 15, 2020 is a blatant repudiation of

this duly negotiated provision of the parties’ contract.
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In addition, Directive 2020-5 and Directive 2020-6 impairs
the contractual rights of Troopers who entered into confidential
plea agreements with the NJSP. Many of the STFA unit members
whose names will be released signed binding contractual
agreements with the NJSP, accepted discipline, and chose not to
pursue appeals based upon the NJSP’s binding agreement to keep
the Trooper’s identity confidential. Attorney General Directive
2020-5 as complimented by Directive 2020-6 ordering the NJSP to
release Troopers’ names deprives them of the benefit of the
bargain that they received in the contractual agreement to
resolve their disciplinary action.

The rationale asserted by the Attorney General for ordering
the NJSP to release the names of Troopers who have received
certain disciplinary penalties does not justify the significant
impairment of the contract between the STFA and State. 1In
addition, it does not justify the substantial impairment of the
contracts between the many STFA unit members who entered into
confidential plea agreements only for them to now be
eviscerated. Thus, to avoid this Constitutional violation, the
Court must grant the STFA’s request for temporary restraints

pending the outcome of a full hearing.
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E. Directive 2020-5 and Directive 2020-6 Violate the Due
Process Rights of the Affected Troopers and Former
Troopers.

Article I, paragraph 1 of the New Jersey Constitution does
not enumerate the right to due process, but protects against
injustice and, to that extent, protects “values like those

encompassed by the principle of due process.” Greenberg v.

Kimmelman, 99 N.J. 552, 568 (1985).
1. Procedural Due Process
In examining a procedural due process claim, the Court will
first assess whether a liberty or property interest has been
interfered with by the State, and second, whether the procedures
attendant upon that deprivation are constitutionally sufficient.

Doe v. Poritz, 142 N.J. 1, 99 (1985).

While the State Constitution does not specifically
enumerate the right to protect one’s reputation, our Courts have
found a protectible interests in reputation in Article I,
paragraph 1 of the Constitution. Poritz, 142 N.J. at 104. “The
right of a person to be secure in his reputation ... is a part
of the right of enjoying life and pursuing and obtaining safety
and happiness which is guaranteed by our fundamental law.” Neafie

v. Hoboken Printing & Publishing Co., 75 N.J.L. 564, 567, 68 A.

146 (E. & A.1907). A protectible interest in reputation is
established without requiring any other tangible loss. Poritz,

142 N.J. at 104.
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Attorney General Directive 2020-05 and Directive 2020-6
both implicate a fundamental right of current and former
Troopers whose names will be publicly released to protect their
reputations. The release of their names will forever connect
them to prior disciplinary actions and the sullying of their
reputations. The harm that can result to their reputations is
not speculative and indeed has been acknowledged by the NJSP (in
the Certification of Major Baldosaro:

I also firmly believe that maintaining the
integrity of the NJSP’s operations includes
protection the identities of any members
subject to internal investigations. I submit
that the reasons for the non-disclosure
implicate not just the privacy interests of
individual NJSP members, but also the
collective trust that internal
investigations will be handled with the
necessary levels of sensitivity and
confidentiality.

Once it is determined that due process applies, the

question remains what process is due. Nicoletta v. North Jersey

Dist. Water Supply Comm., 77 N.J.145, 165(1978). “Fundamentally,

[procedural] due process requires an opportunity to be heard at
a meaningful time and in a meaningful manner. The minimum
requirements of due process, therefore, are notice and the

opportunity to be heard.” N.J. Parole Bd. v. Byrne, 93 N.J. 192,

208(1983); Avant v. Clifford, 67 N.J. 496, 525(1975).

Attorney General Directive 2020-05 does not require any

notice to the impacted current and former Troopers whose names
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will be made public in connection with prior disciplinary
actions. It does not indicate what if any right to review the
synopsis of discipline and penalty to determine if they are
accurate before revealing their identities. It also fails to
provide any right to be heard prior to the release of their
identities.

While Directive 2020-6 requires the NJSP to provide at
least seven days’ notice to current Troopers “when possible” and
to “make reasonable efforts” to notify former Troopers, that
does not satisfy the NJSP’s and Attorney General’s obligation to
provide procedural due process. Like Directive 2020-5, Directive
2020-6 does not provide the right to review the synopsis of
discipline and penalty to determine if they are accurate before
revealing a current or former Trooper’s identity. It also fails
to provide any right to be heard prior to the release of their
identities.

Directive 2020-5 and Directive 2020-6 implicate the right
of current and former Troopers to protect their reputations.
Neither Directive 2020-5 or 2020-6 provides any procedural due
process which mandates that these current and former Troopers
receive notice nor is there any right for them to be heard prior
to the release of their names. Accordingly, Directive 2020-5 and
Directive 2020-6 do not provide the process that is due and

therefore the STFA’s request for a preliminary injunction must
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be granted.

2. Substantive Due Process — Deprivation of Privacy
Rights

Article I, Section 1 of the New Jersey State Constitution

also encompasses the right to privacy. Right to Choose v.

Byrne, 91 N.J. 287, 303 (1982). The Supreme Court has found a
right to privacy in many contexts, including the disclosure of

confidential or personal information. Hennessey v. Coastal

FEagle Point 0il Co., 128 N.J. 81, 96 (1992).

When analyzing an allegation that government action has
deprived an individual his right to privacy under the State

Constitution, the courts balance the government’s need for

information and the individual’s right of confidentiality. In
re Martin, 90 N.J. 295, 318 (1982). “Even if the governmental
purpose is legitimate and substantial...the invasion of the

fundamental right of privacy must be minimized by utilizing the
narrowest means which can be designed to achieve the public

purpose.” Lehrhaupt v. Flynn, 140 N.J. Super. 250, 262 (App.

Div. 1976).

Here, Attorney General Directive 2020-5 and 2020-6 infringe
on the privacy rights of current and former STFA members. Those
members who signed confidentiality agreements concerning
discipline had a reasonable expectation of privacy based on
those agreements. They also had every right to rely on the
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representation that the agreements would remain confidential.
The current scheme, whereby the circumstances of the discipline
are released, but not the names, struck an acceptable balance
between the public purpose and the rights of the employees.

The Attorney General Directive 2020-5 and Directive 2020-6
destroy this balance. They do not even consider the nature of
the discipline, which could possibly be relevant to the Attorney
General’s stated goals, when deciding which names are to be
released. Rather in deciding which names will be released,
Directive 2020-5 and 2020-6 look only to the penalty, which
could be for a very minor offense and not related to the
Attorney General’s stated goals. For example, a Trooper could
have received an insubordination charge 15 years ago for having
an argument with his boss over issues that are solely internal
to the NJSP and the discipline and the Trooper’s name will now
be made public.

Troopers that have long since retired will have their
names, along with their discipline, publicly released. This
serves no public purpose, as these retirees may no longer be
working in law enforcement. Even assuming they get a job in law
enforcement, the new agency will usually require the Trooper
applicant to sign a release for his discipline and internal
affairs records as part of his background investigation.
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Directive 2020-5 and Directive 2020-6 impermissibly infringe on
these retirees right to privacy, especially if they signed
confidentiality agreements with the assurance that their names
would not be publicly disclosed.

Current STFA members that have had discipline resolved
subject to a confidentiality agreement also have a privacy
interest in their disciplinary records. As set forth above,
these individuals accepted discipline with the assurance that it
would remain confidential. Releasing their names despite these
confidentiality agreements similarly strikes an inappropriate
balance and violates the New Jersey Constitution’s right to
privacy.

Directive 2020-5 and Directive 2020-6 requiring the
disclosure of the names of those Troopers and retired Troopers
with long-resolved disciplinary issues 1s a violation of their
right to privacy. Accordingly, a temporary injunction must
issue.

F. The Attorney General Directive Violates the Equal
Protection Guarantees of the State Constitution.

While the phrase “equal protection” does not appear in the
New Jersey Constitution, Article I, {1, “like the fourteenth
amendment, seeks to protect against injustices and against
unequal treatment of those who should be treated alike.” Barone

v. Dep’t of Human Services., 107 N.J. 355, 367 (1987).
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When evaluating an equal protection claim under the New
Jersey Constitution, the Court must “weigh the nature of the
restraint or the denial against the apparent public
justification and decide whether the State’s action is
arbitrary. In that process, if the circumstances sensibly so
require, the court may call upon the State to demonstrate the
existence of a sufficient public need for the restraint or the

7

denial.” Sojourner A. v. Dep’t of Human Servs., 177 N.J. 318,

333 (2003). The review is limited to a determination as to
whether all persons within a class reasonably selected are
treated alike and whether the classification involved rests upon
some ground or difference having a real and substantial relation
to the basic object of the particular enactment or on some

relevant consideration of public policy. Raybestos-Manhattan v.

Glaser, 144 N.J. Super. 152, 174 (Ch. Div. 1976).

The classification covered by Directive 2020-5 is all sworn
law enforcement personnel who work for agencies under the
authority of the Attorney General. Despite the classification,
Directive 2020-6 arbitrarily distinguishes between members of
this class. Unlike municipal and county law enforcement
officers whose employers are only required to issue the
identities of disciplined officers going back 12-months from the
date of the report, the NJSP has been required to release the

identities of Troopers who meet the disciplinary criteria in
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last 20 years. Also, Directive 2020-6 requires the NJSP to
release this information by July 15, 2020 while municipal and
county law enforcement agencies must do so by December 31, 2020.

Directive 2020-6's application to different classification
of law enforcement officers is not reasonably related to the
State’s purported objective of providing transparency in the
disciplinary process to the public. There is no rational basis
for attaching names to 20-years of disciplinary actions.
Indeed, the Attorney General has admitted that some of the
impacted Troopers may be long separated from employment. He
tries to justify releasing their names by claiming without
offering any proof that many of the separated Troopers continue
in law enforcement positions and their disciplinary history must
be made known to future employers. Even if this is so, given the
rigorous background examinations that are conducted on
applicants for law enforcement positions, it would be very
unlikely that this information would not be made available to a
prospective employer.

By singling out current and former Troopers for disparate
treatment without a rational basis, Directive 2020-6 denies them
the equal protection guaranteed by the State Constitution and

the STFA’s request for a preliminary injunction must be granted.
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POINT TWO
THE STFA AND ITS CURRENT AND FORMER MEMBERS WILL BE
IRREPERABLY HARMED IF THE STFA’S REQUEST FOR PRELIMRAY
INJUNCTIVE RELIEF IS DENIED.

Current and former STFA members will suffer immediate and
irreparable harm if injunctive relief is not granted. Harm is
generally considered irreparable if it cannot be redressed by
monetary damages. Crowe, 90 N.J. at 132-33. Here, once the
names of those disciplined over the last twenty (20) years are
disclosed, the NJSP cannot unring the bell. Current and former
STFA members whose names and disciplinary histories are released
have a legitimate and reasonable fear for the safety of both
themselves and their families. 1In addition, their will be
irreparable harm to the reputations of current and retired STFA
members. Further, current and former STFA members will be
irreparably harmed as the disclosure of names and disciplinary
histories can easily lead to discovery of confidential medical
information or information related to domestic violence.
Current and former STFA members will undoubtedly suffer
irreparable harm if injunctive relief is not granted.
Accordingly, the STFA has met this element of the analysis.

Recent events have shown that the safety of current and
former Troopers and their families will be jeopardized if names
are released. “Reasonable fear of a threat to one’s safety, or

the safety of one’s family, is, by definition, irreparable
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harm.” TEVA Pharmaceuticals USA, Inc. v. Stop Huntingdon Animal

Cruelty USA, 2005 WL 1010454, at 8 (N.J. Super. Ct. Ch. Div.

2005) .® Once the names of Troopers and former Troopers are
disclosed, a quick internet search will reveal where they live
and work. Major Baldosaro, the former commanding officer of OPS
acknowledged this inherent safety issue in a certification
advocating against the release of names on behalf of the NJSP:

...It is my opinion, based on my

professional experience and training, that

producing the name, date of separation and

an additional details into the reasons for

his separation, requested by the Plaintiff -

or similar internal investigative records -

would be contrary to longstanding law

enforcement practices and policy and would

jeopardize the safety of numerous

individuals and the success of current and

future internal investigations. (Emphasis

added) .

The fear current and former Troopers have for themselves

and their families is very real. Recently, the name of a
Trooper involved in a fatal incident on the Garden State Parkway
on May 23, 2020 on the Garden State Parkway. Since the release
of his name and videos of the incident by the Attorney General,
the Trooper and his family have been targeted for attack and his
family’s home has been vandalized, specifically the word

“"Murderer” and the acronym “ACAB” [All Cops Are Bastards] were

chalked on his driveway.

A copy of this unpublished decision is attached hereto as Exhibit C.
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Current and former STFA members whose names will be
disclosed have a real fear for the safety of themselves and
their families. Anyone with an issue against a Trooper will be
able to determine who they are and where they live. The release
of names does not solely impact the Trooper or former Trooper
that has been disciplined. It impacts their families as well.
There is no guarantee that the next aggrieved individual will
stop at chalking a driveway. The threat to Troopers, former
Troopers and their families is very real, and constitutes
irreparable harm.

STFA members and former members whose names are disclosed
will also suffer irreparable harm to their reputations. Any
harm to one’s reputation constitutes irreparable harm. See e.g.,

Community Hosp. Group v. More, 365 N.J. Super. 84, 100 (App.

Div. 2003). In Cherry v. City of Englewood, 2006 WL 133851, at 4

(N.J. Super. Ch. 2006)7, the court held that harm to a public
health official’s reputation resulting from a paid suspension
constituted irreparable harm. Id. The court reasoned that a
suspension could be viewed by the public as a removal from
office. Id. The court stated that this type of harm to an
individual’s reputation cannot be later cured by monetary

damages. Id.

"A copy of this unpublished decision is attached hereto as Exhibit D.
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The Attorney General and NJSP has made the arbitrary
distinction to group all individuals with discipline from
termination to a suspension of more than five days together. A
Trooper or former Trooper who was suspended for six days for a
rule and regulation violation in 2005 (which can be as simple as
having an argument with a superior officer leading to a charge
of insubordination) will have their discipline aired alongside
those former Troopers who were terminated from employment for
egregious offenses. The public will not distinguish one from
the other and reputations will be irrevocably harmed.

The irreparable harm will extend to the public as well.
Many Troopers provide primary patrol responsibilities to
approximately 90 municipalities throughout the State. The
residents of these municipalities know the Troopers that serve
and protect them. Identifying these Troopers in the
disciplinary synopsis will destroy their reputations to the
public they serve. 1In a dire situation, this could mean the
difference between life and death. A resident who knows that a
Trooper has been suspended (without knowing the exculpatory
facts) may choose to delay or prevent the Trooper from entering
their home despite the need for emergent action. The
reputations of Troopers serving as “small town cops” will not
survive the disclosure of their names on the disciplinary

report.

41
062520 STFA Emergent App Brief



MER-L-001140-20 06/25/2020 3:40:38 PM Pg 49 of 58 Trans ID: LCV20201121400

Further, some Troopers have retired or left the employ of
the NJSP and have found other careers. Their reputations will
be irreversibly damaged if their names are disclosed for a
distant suspension. They will be forced to address potentially
decades old disciplinary charges even though they may have
signed an agreement guaranteeing that the charges and discipline
would remain confidential. The harm to reputation here could
result in the loss of employment through no fault of the former
Trooper.

Disclosing these names also has much darker consequences.
It is an unfortunate fact that some Troopers and former Troopers
have been disciplined for allegation of domestic violence.
Disclosing the names of these Troopers and former Troopers and a
synopsis of their discipline will make it extremely easy to
determine the victim of domestic violence. This could, in turn,
create a disincentive to report domestic violence, as the
victim’s identity will be easily identifiable when the
disciplinary synopsis 1is released.

Finally, Troopers and former Troopers disciplinary records
may reveal medical issues for which they have sought treatment.
The Attorney General, in Directive 2019-1, entitled “Directive
Promoting Law Enforcement Resiliency” noted the range of health
issues that can result from the mental and emotional toll of

police work. “The emotional and mental toll of this work can
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build over time and contribute to a range of health issues,
including increased blood pressure, heart disease, diabetes,
substance misuse, family and relationship stress, self-harm and
risk of suicide.” There are Troopers that have confidentially
resolved disciplinary charges resulting in suspensions of more
than five days for alcohol offenses. Generally, receiving this
discipline is a wake-up call that results in the Trooper
receiving treatment for his or her alcohol issues.

Troopers and former Troopers have a privacy interest in
ensuring that their employers do not disclose their medical
records. Indeed, information about an employee’s health
benefits or claims history is not a “government record” subject

to OPRA. N.J.S.A. 47:1A-1.1 (2020); Michelson v. Wyatt, 379

N.J. Super. 611, 621 (App. Div. 2005). However, once the names
are disclosed along with the disciplinary synopsis, the public
will know which Troopers or former Troopers may have undergone
treatment for alcohol dependency. As a result, Troopers with
alcohol issues are less likely to come forward or seek
treatment.

Disclosing the names of Troopers and former Troopers along
with the disciplinary synopsis will cause irreparable harm.

Troopers and former Troopers will justifiably fear for the

safety of themselves and their families. They will suffer harm
to their reputations. The identity of the victims of domestic
43
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violence may be disclosed. Medical records may be revealed. All
of this will occur although many of these Troopers and former
Troopers signed agreements ensuring that the discipline and
punishment would remain confidential.

Even Major Baldosaro admits that the keeping Troopers names
confidential is better for the NJSP: “[w]lhile this fact
undoubtedly is an incentive for some Troopers to agree to
cooperate and openly admit culpability to the charges, it also
benefits the investigating unit by not having to expend as many
resources to conclude an investigation yet still bring about a
favorable outcome-the appropriate discipline for a Trooper who
admittedly committed misconduct.”

The STFA can prove that its members will suffer irreparable
harm if injunctive relief is not granted. Accordingly, it has
met this element of the analysis and the Court must grant the
relief requested.

POINT THREE

THE HARDSHIP TO THE STFA WILL OUTWEIGH THE HARDSHIP TO THE
NJSP AND THE ATTORNEY GENERAL IF THE STFA’S REQUEST FOR
TEMPORARY INJUNCTIVE RELIEF IS DENIED.
The NJSP and the Attorney General will not be harmed by
preserving the status quo pending the outcome of a full hearing
on the matter.

It must be first pointed out that Directive 2020-6 does not

amend the IAPP to eliminate the confidentiality requirements.
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Those amendments are implemented by Directive 2020-5 which is
effective August 31, 2020. As the IAPP has been recognized to
have the “force of law” and “cannot be ignored” when a law
enforcement agency conducts an internal affairs investigation,
the Attorney General should be required to comply with the

guidelines that are currently in effect. See 0’Shea, 410 N.J. at

Super. 3848, Likewise, the Attorney General and the NJSP can
hardly complain that they are being harmed from the entry of a
preliminary injunction that simply upholds the law that will be
in effect at least until August 31, 2020.

As for the changes proposed by Directive 2020-5 and
Directive 2020-6, the STFA is only asking this Court to uphold a
policy of this State that has been in force for decades until it
can rule on the merits of the STFA’s complaints.

It has long been recognized that the confidentiality

interest supporting non-disclosure of information relating to

8Section 1.0.13 of the IAPP states:

This policy, the procedures set forth in the policy
and the legal citations contained in the text are
intended for implementation by all State, county, and
municipal law enforcement agencies. As made clear in
AG Directive 2019-5 (issued concurrently with the
publication of this December 2019 version of this
policy), all law enforcement and prosecuting agencies
operating under the authority of the laws of the
State of New Jersey are directed to implement and
comply with this policy, and to take any additional
measures necessary to update their guidelines
consistent with this policy, as required by N.J.S.A
40A:14-181.
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internal and criminal investigations of State Police members is

significant. See, e.g., State v. Marshall, 148 N.J. 89, 273,

cert. denied, Marshall v. New Jersey, 522 U.S. 850 (1997);

Loigman v. Kimmelman,102 N.J. 98, 105 (1986); Shuttleworth v.

City of Camden, 258 N.J. Super. 573, 585 (App. Div.), cert.

denied, 133 N.J. 420 (1992); River Edge Say. & Loan Assn V.

Hyland, 165 N.J. Super. 540, 543-45 (App. Div.), cert. denied,
81 N.J. 58 (1979). These confidentiality interests are further
supported by the federal and state judicial privileges applied
to information from law enforcement investigations. See, e.g.,

Groark v. Timek, 989 F. Supp. 2d 378, 390 (D.N.J. 2013); G-69 v.

Degnan, 130 F.R.D. 326, 332 (D.N.J. 1990); N.J.S.A. 2A:84A-27;
N.J.R.E. 515. Moreover, since the IAPP was first implemented in
1991, the identity of law enforcement officers who were targets
in the internal affairs process has been confidential for almost
30 years.

Producing the information that Directive 2020-5 and
Directive 2020-6 require would link current and former Troopers
directly to the internal investigation that led to the reported
discipline. To date, those current and former Trooper's
identities have not ever been released publicly, a fact
consistent with all applicable and long recognized legal

authority compelling confidentiality.
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There are other compelling policy interests to continue to
uphold confidentiality of Troopers involved in the Internal
Affairs process.

Disclosure of a complainant’s identity could
thwart an IA investigation, criminal
investigation, or prosecution, or could
disclose the name of an informant, and could
taint an officer who was wrongfully accused.
It could also discourage complainants from
coming forward or encourage unwarranted
complaints from people seeking notoriety.

See Fraternal Order of Police Lodge 12 v. Newark, 459 N.J.

Super.458, 500 (App. Div.), cert. granted, 240 N.J. 7 (2019).
In addition, disclosure of the identity of the subject officers
could encourage unwarranted complainants to seek notoriety or

target an officer for reasons other than wrongdoing. See Rivera,

2020 WL 3397794 at 8.

The need to preserve confidentiality and the policy reasons
behind it was best expressed by Major Baldosaro when he
certified:

Even dates, locations, and similar details
could, if revealed, suffice to expose a
witness or the complainant or subject of the
investigation to public identification.
These may not be enough to identify those
individuals to anyone and everyone who views
it, .. but when produced publicly .. these
become available for any persons who would
have an ability to identify .. such persons
include those with incentives to embarrass,
harass, threaten, or cause harm to the
individuals involved in the investigation.
Once the information is publicly released,
it cannot later be taken back.
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In issuing Directive 2020-5 the Attorney General supplied
the following rationale to eliminate the confidentiality of a
current or former Trooper’s name:

After further review, I believe that even
this significant set of changes does not go
far enough. More is required to promote
trust, transparency, and accountability, and
I have concluded that it is in the public’s
interest to reveal the identities of New
Jersey law enforcement officers sanctioned
for serious disciplinary violations. Our
state’s law enforcement agencies cannot
carry out their important public safety
responsibilities without the confidence of
the people they serve. The public’s trust
depends on maintaining confidence that
police officers serve their communities with
dignity and respect. In the uncommon
instance when officers fall well short of
those expectations, the public has a right
to know that an infraction occurred, and
that the underlying issue was corrected
before that officer potentially returned to
duty.

It is time to end the practice of protecting
the few to the detriment of the many. The
vast majority of law enforcement officers in
New Jersey serve with honor and astonishing
courage under extremely difficult
circumstances. Most go through their entire
careers without engaging in conduct that
warrants a major disciplinary action against
them. But their good work is easily
undermined—and quickly forgotten—whenever an
officer breaches the public’s trust and
dishonors the entire profession. The
likelihood of such misbehavior increases
when officers believe they can act with
impunity; it decreases when officers know
that their misconduct will be subject to
public scrutiny and not protected. The
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deterrent effect of this scrutiny will, in
the end, improve the culture of
accountability among New Jersey law
enforcement.

The alleged basis for overturning the long-standing policy
surrounding confidentiality of internal affairs records,
including the identities of Troopers implementing Directive
2020-5 and 2020-6 does not outweigh the harm that will befall
current and former Troopers who have their identities released.

The Attorney General’s stated purpose is to notify the
public of “serious disciplinary violations” and of Troopers who
“breaches the public’s trust and dishonors the entire
profession.” The Attorney General’s Directives do not relate the
disclosure of the identity of current and former Troopers to the
severity of the discipline. Rather, the decision to disclose
the identity is solely based on the penalty.

The equities in this matter require the Court to grant
injunctive relief. The NJSP and the Attorney General will
suffer no hardship if injunctive relief is granted until the
matter is heard on the merits. Indeed, the NJSP’s OPS has
consistently argued that maintaining confidentiality in the
disciplinary process is beneficial. Major Baldosaro, the

commanding officer of OPS, maintains that confidentiality is

necessary. Thus, the NJSP and the Attorney General cannot
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plausibly argue that they will suffer any hardship by requiring
disclosure of these names before a full hearing.

Troopers and former Troopers, however, will suffer extreme
hardship. As set forth above, their safety as well as the
safety of their families will be jeopardized. Their reputations
will be harmed. Their medical issues may be disclosed. Even
worse, 1f the STFA’s request for restraints is not granted, the
Troopers and former Troopers that have been harmed will have
absolutely no recourse. Their names will have been released.
This is a bell that cannot be unrung. The equities in this case
clearly favor the STFA in this matter. Accordingly, the Court

must grant injunctive relief.
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CONCLUSION
For the foregoing reasons, the Court must grant the STFA's
request for declaratory and preliminary injunctive relief.
Respectfully submitted,
METS SCHIRO & MCGOVERN, LLP
555 U.S. Highway 1 South,
Suite 320
Iselin, New Jersey 08830

(732) 636-0040 tel.
(732} 636-5705 fax

By:

Markman & Cannan, LLC

391 Franklin Street

Bloomfield, New Jersey 07003-3404
(877) 784-8782 tel.

By: /%%‘?

“ROBERT CANNAN, ESO.

Attorneys for STFA

Dated: June 25, 2020
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Only the Westlaw citation is currently available.
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Superior Court of New Jersey, Appellate Division.

LIBERTARIANS FOR TRANSPARENT
GOVERNMENT, a NJ Nonprofit
Corporation, Plaintiff-Appellant,

V.
NEW JERSEY STATE POLICE and David Robbins,
in his official capacity as Records Custodian for the
New Jersey State Police, Defendants-Respondents.
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Argued January 30, 2019

Decided May 20, 2019

On appeal from Superior Court of New Jersey, Law Division,
Mercer County, Docket No. L-0345-17.

Attorneys and Law Firms

Michael J. Zoller argued the cause for appellant (Pashman
Stein, PC, attorneys; CJ Griffin, of counsel and on the brief;
Michael J. Zoller, on the brief).

Suzanne M. Davies, Deputy Attorney General, argued the
cause for respondents (Gurbir S. Grewal, Attorney General,
attorney; Raymond R. Chance, III, Assistant Attorney

General, of counsel; Suzanne M. Davies, on the brief).
Before Judges Accurso and Vernoia.

Opinion

PER CURIAM

#1 Plaintiff Libertarians for Transparent Government
appeals from a July 20, 2017 order dismissing its complaint
under the Open Public Records Act (OPRA), N.J.S.A.
47:1A-1 to -13, to compel the Division of State Police
to release the name of a trooper listed in the Office of
Professional Standard's 2015 annual report to the Legislature
as having been terminated for misconduct. We affirm,
essentially for the reasons expressed by Judge Jacobson in her
cogent and comprehensive opinion from the bench.

The facts are easily summarized. Since 2000, the Office of
Professional Standards within the Division of State Police has
produced an annual report to the Legislature entitled “Internal
Investigation and Disciplinary Process,” providing the public
with overviews of the discipline imposed on troopers as a
result of substantiated allegations of misconduct over the
course of a prior year. Included within the 2015 annual report
synopsis of major discipline was this entry:

Member pled guilty to acting in an
unofficial capacity to the discredit of
the Division while off-duty by having
questionable associations, engaging
in racially offensive behavior and
publicly discussing police
procedures. The member was required

patrol

to forfeit all accrued time and separate
from employment with the Division.

After reviewing the report, plaintiff filed an OPRA request
seeking the “name, title, date of separation and reasons
therefor,” for the member. The Division denied the request on
the basis it sought personnel records exempt from disclosure
under N.J.S.A. 47:1A-10 (section 10). Specifically, the
Division asserted its “internal affairs records are confidential
from public disclosure both because they consist of long-
recognized privileged information, and, to the extent they
describe specific individual employees, are individualized
personnel records.”

Plaintiff filed a complaint and request for an order to show
cause in the Law Division seeking to compel the State
Police to reveal the identity of the trooper. Plaintiff noted
OPRA's personnel records exemption in section 10 contains
an exception for the employee's name, title, date of separation
and the reason therefor. It argued the exception was drawn
from Governor Byrne's 1974 Executive Order No. 11, which
the Supreme Court interpreted as requiring a public agency
to disclose “the results” of an investigation in providing “the
reasons” for a separation. See S. Jersey Publ'g Co. v. N.J.

Expressway Auth., 124 N.J. 478,496 (199 1). Plaintiff noted it
sought only the limited information explicitly made available
by section 10 and nothing about the investigation or the
specifics of the discipline.
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Libertarians for Transparent Government v. New Jersey..., Not Reported in Atl....

The Division sought dismissal of the complaint, arguing
section 10 did not mandate disclosure of the trooper's
name. Instead, it simply declared an employee's name, title,
date of separation and the reason therefor a government
record, subject to disclosure only if not otherwise exempt

under N.JSA. 47:1A-1' or NJSA. 47:1A-9.2 The
Division argued plaintiff was not “only” seeking the limited
information permitted in section 10's exception to the
personnel exemption but, armed with the information in
the 2015 annual report, was actually trying to pierce the
exemption by linking the trooper to his disciplinary records.
which it contended was not permitted under OPRA.

*2 The Division presented a certification from the major
in charge of the Division's Office of Professional Standards,
explaining the purpose of the annual reports was to explain
the disciplinary process in the Division of State Police,
and provide statistical information about complaints and
factual summaries of all completed investigations resulting
in discipline to the Governor, the Legislature and all New
Jersey citizens on an annual basis. The major also noted the
Attorney General's Office of Law Enforcement Professional
Standards, created pursuant to the Law Enforcement
Professional Standards Act of 2009, N.J.S.A. 52:17B-222
to -236, and responsible for auditing and monitoring the
Division's internal investigations to ensure compliance with
all established performance standards, also issues periodic
reports to the public about trooper misconduct and the
Division's handling of complaints and internal investigations.

The major explained those reports are designed to further
the public interest in maintaining a level of transparency into
the disciplinary process in order to ensure the integrity of
the process and the accountability of law enforcement while
also safeguarding core confidentiality interests essential to the
functioning of the disciplinary system. The major certified
that consistent with the Attorney General's Internal Affairs
Policies and Procedures, “[t]he nature and source of internal
allegations, the progress of internal affairs investigations,
and the resulting materials” — beyond that included in the
public reports — is confidential information released only as
permitted by the Attorney General's policies and procedures.

The major averred that “[b]esides being contrary to
longstanding practice and policy, ... releasing the contents of
internal investigative files pursuant to record requests,” could
expose a witness, a complainant or member of State police to
public identification. He contended

[m]aintaining integrity and public trust
in the [State Police] requires not only
keeping its employees, as well as
private citizens, confident that they
can cooperate and come forth with
information without fear of public
exposure (or worse consequences),
but also keeping all [State Police]
members on notice that instances

of actual misconduct will not go

unchecked due to such fears.

The major further expressed the belief that maintaining the
integrity of the Division's internal affairs operations “includes
protecting the identities of any members subject to internal
investigations,” providing an incentive to some troopers
to cooperate and admit culpability and others to volunteer
information about misconduct. The major expressed the view
that public disclosure of “the limited information protected
under longstanding State policy and law enforcement best
practices” of the type sought would quickly erode “the
integrity of the [Division's] internal investigations, and the
trust of those who would volunteer information or who would
be subject to investigations.”

Plaintiff countered by arguing the threat of public exposure
would likely deter more misconduct and that the public
interest is not served by allowing a trooper to resign in secret
following misconduct and go on to employment elsewhere
with no disclosure of his or her misdeeds. Plaintiff also
argued that no policy of the Attorney General prohibiting
disclosure of the names of troopers involved in internal
affairs investigations can exempt information that section 10
expressly requires to be disclosed.

Judge Jacobson rejected plaintiff's argument and dismissed
its complaint. After laying out the facts and the parties'
competing arguments, the judge turned to the statute. She
began by noting that OPRA was adopted “to provide the
public with insight into the operations of government”; that
government records are to be readily accessible, with certain
exceptions, and that the statute is to be construed in favor
of the public's right of access. See N.J.S.A. 47:1A-1; Mason
v. City of Hoboken, 196 N.J. 51, 64 (2008). The judge
noted OPRA broadly defines “government records” but also
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excludes from that definition twenty-one different categories
of information. N.J.S.A. 47:1A-1.1.

*3  Judge Jacobson further noted the exemption for
personnel records is not included with the list of the other
twenty-one exemptions but is set forth in its own separate
section of the statute, denoting the Legislature's significant
concern in ensuring the protection of the personnel and
pension records of public employees. See N.J.S.A. 47:1A-10;
Kovalcik v. Somerset Cty. Prosecutor's Office, 206 N.J. 581,
592 (2011). The judge also noted the language of section 10
which states that “records relating to any grievance filed by

or against an individual, shall not be considered a government
record,” N.J.S.A. 47:1A-10, and the Department of Law and
Public Safety's subsequent adoption of N.J.A.C. 13:1E-3.2(a)
(4), excluding from the definition of government records
subject to access under OPRA,

4. Records, specific to an individual
employee or employees — other
than those records enumerated in
N.J.S.A. 47:1A-10 as available for
public
to or

access — and
which

of discipline, discharge, promotion,

relating
form the basis

transfer, employee  performance,
employee evaluation, or other related
activities, whether open, closed, or
inactive, except for the final agency

determination.

Acknowledging that section 10 provides an exception for
an individual's name, Judge Jacobson noted providing the
trooper's name here “would run right up against the real
thrust of the personnel exemption to reveal misconduct and
discipline” and that “to provide the name would provide
the discipline.” Observing that plaintiff's policy arguments
were focused on the importance of holding law enforcement
accountable, the judge noted the Legislature in drafting
OPRA “did not make any ... distinction” between law
enforcement officials and other public employees.

The judge further noted the extent of the information
provided regularly by the Office of Professional Standards
and the Attorney General's Office of Law Enforcement
Professional Standards of complaints and discipline against
troopers, albeit without identifying them, consistent with the

Attorney General's long-standing policy of the confidentiality
of internal affairs records. The judge rejected any argument
that internal affairs records were not protected under section
10 because they were not contained in the personnel file of
the trooper, noting the exemption had not been interpreted so
narrowly. See McGee v. Twp. of E. Amwell, 416 N.J. Super.
602, 616 (App. Div. 2010).

The judge declined the State's invitation to apply a “law
enforcement” or “official information™ privilege, finding
them not “clearly defined.” She noted, however, that State
Police and the Attorney General's Office had been providing
reports to the Legislature detailing trooper discipline without
identifying the troopers involved since 2000, “[a]nd there's
been no call for trooper names, no amendment to OPRA, no
distinction between troopers and other public employees.”

Judge Jacobson noted our Supreme Court has observed
“that the discipline of State Troopers involves the most
profound and fundamental exercise of managerial prerogative

and policy.” See State v. State Troopers Fraternal Ass'n,
134 N.J. 393, 417 (1993). Recognizing the role of the
Attorney General as “the State's chief law enforcement
officer [with] the authority to adopt guidelines, directives, and
policies that bind police departments throughout the State,”
N. Jersey Media Grp.. Inc. v. Twp. of Lyndhurst, 229 N.J.
541, 565 (2017), the judge found the Attorney General's
policy that internal affairs records remain confidential

has “been acknowledged and followed and not interfered
with by the courts” of this State, “underscor[ing] ... the
appropriate interpretation of the personnel exemption in the
context of this case.” Given the primacy of that policy
and section 10's exemption of personnel records “including
but not limited to records relating to any grievance filed
by or against an individual,” N.J.S.A. 47:1A-10, the judge
concluded revealing the trooper's name here, in light of
the information State Police has already publicly disclosed
about the substantiated allegations against the trooper and
the discipline imposed, would reveal information expressly
protected by section 10, and thus mandated the trooper's name
not be disclosed.

*4 Plaintiff appeals, reprising the arguments it made to the
trial court. We reject those arguments and affirm substantially
for the reasons expressed by Judge Jacobson in her opinion
from the bench on July 20, 2017. We agree with her analysis
that, under the unusual circumstances of this case, disclosure
of the trooper's name pursuant to the narrow exception to the
personnel records exemption in section 10, would violate both
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the letter and the spirit of the exemption itself, and was thus

properly denied. All Citations

Affirmed. Not Reported in Atl. Rptr., 2019 WL 2172890

Footnotes

1 N.J.S.A. 47:1A-1 provides in pertinent part:
[A]ll government records shall be subject to public access unless exempt from such access by: [OPRA] as amended
and supplemented; any other statute; resolution of either or both houses of the Legislature; regulation promulgated
under the authority of any statute or Executive Order of the Governor; Executive Order of the Governor; Rules of Court;
any federal law, federal regulation, or federal order.

2 N.J.S.A. 47:1A-9 provides:
a. The provisions of [OPRA], shall not abrogate any exemption of a public record or government record from public
access heretofore made pursuant to [the Right-to-Know Law, P.L.1963, c. 73 N.J.S.A. 47:1A-1 to -4]; any other statute;
resolution of either or both Houses of the Legislature; regulation promulgated under the authority of any statute or
Executive Order of the Governor; Executive Order of the Governor; Rules of Court; any federal law; federal regulation;
or federal order.
b. The provisions of [OPRA), shall not abrogate or erode any executive or legislative privilege or grant of confidentiality
heretofore established or recognized by the Constitution of this State, statute, court rule or judicial case law, which
privilege or grant of confidentiality may duly be claimed to restrict public access to a public record or government record.

End of Document ©® 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Attorneys and Law Firms

April C. Bauknight, Assistant County Counsel, argued the
cause for appellants Union County Prosecutor’s Office
and John Esmerado (Robert E. Barry, Union County
Counsel, attorney; April C. Bauknight, on the briefs).

CJ Griffin argued the cause for respondent (Pashman,
Stein, Walder & Hayden, PC, attorneys; CJ Griffin, on the
brief).

Robert F. Varady argued the cause  for
intervenor-appellant City of Elizabeth (LaCorte, Bundy,
Varady & Kinsella, attorneys; Robert F. Varady, of
counsel; Christina M. DiPalo, on the brief).

Before Judges Geiger and Natali.

Opinion

PER CURIAM

%1 The Union County Prosecutor’s Office (UCPO)
conducted an internal affairs (IA) investigation of former
Elizabeth Police Department (EPD) Director James
Cosgrove’s alleged workplace misconduct directed at
members of the EPD. Plaintiff Richard Rivera' requested
access to the TA investigation report pursuant to the Open
Public Records Act (OPRA), N.J.S.A. 47:1A-1 to -13, and
the common law right of access. The UCPO denied his
request.

Plaintiff filed this action against defendants UCPO and
John Esmerado, in his official capacity as Records
Custodian for the UCPO, demanding access to the IA
investigation report. By leave granted, defendants and
intervenor City of Elizabeth (Elizabeth) (collectively
appellants), appeal from a February 6, 2020 Law Division
order requiring the UCPO and Esmerado to produce “the
complete set of investigation materials that was conducted
into the conduct of former Elizabeth Police Director
James Cosgrove” for in camera review.

L.

We summarize the pertinent facts. In February 2019, EPD
employees filed an internal complaint alleging Cosgrove
used racist and sexist epithets when referring to his staff.
After conducting a two-month TA investigation of
Cosgrove’s conduct, the UCPO sustained the allegations
against Cosgrove, finding he violated Elizabeth’s
anti-discrimination and anti-harassment policies.

In April 2019, the UCPO wrote to the complainants’
attorney notifying him that “a thorough investigation™
revealed that “Cosgrove used derogatory terms in the
workplace when speaking about city employees.” The
attorney turned the letter over to the media. On April 26,
2019, Attorney General Gurbir S. Grewal issued a press
release calling for Cosgrove’s immediate resignation.
Attorney General Grewal noted that the 1A investigation
“concluded that, over the course of many years, Director
Cosgrove described his staff using derogatory terms,
including racist and misogynistic slurs.” The media gave
substantial coverage to the story. Cosgrove resigned
shortly thereafter.
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In July 2019, plaintiff submitted an OPRA and common
law right of access request to the UCPO, seeking the
following material with appropriate redactions: (1) “the
report regarding [the EPD’s TA] issues and claims of
racism and misogyny”; and (2) “all [IA] reports
regarding” Cosgrove.

The UCPO issued a July 10, 2019 letter denying
plaintiff’s request for the documents. As to the requested
EPD report, the UCPO advised that “in general, ... no
such report exists.” As to Cosgrove-related A reports, the
UCPO explained that such material is a “personnel and/or
internal affairs record] ], which is “exempt from
disclosure under OPRA” and remains confidential
pursuant to the Internal Affairs Policy & Procedures
(TAPP) promulgated by the Attorney General,? absent “a
court order or consent of the Prosecutor or Law
Enforcement Executive.”

*2 The UCPO also denied plaintiff’s common law
request, asserting that its “interest[s] in maintaining
confidentiality  significantly  outweigh  [plaintiff’s]
interests in disclosure.” The UCPO explained that
releasing the 1A reports would have a chilling effect on
individuals reporting wrongdoing. It noted that “remedial
measures” had been taken, which included Cosgrove’s
resignation and requiring the EPD “to be retrained on
issues of implicit bias and workplace harassment.”

On August 21, 2019, plaintiff filed this action against the
UCPO and Esmerado alleging violations of OPRA (count
one) and the common law right of access (count two). The
court issued an order to show cause (OTSC) directing
defendants to explain why judgment should not be entered
granting plaintiff access to the records and awarding
attorney’s fees. Elizabeth moved to intervene, which was
granted.

During oral argument before the trial court, plaintiff’s
counsel acknowledged the need to redact information
identifying the complainants. Counsel stated that plaintiff
“doesn’t care about who the complainants are. He doesn’t
want identifying information. This is just about the facts
as it relates to former director Cosgrove, not the people
who made the allegations.”

The court issued an oral decision and February 6, 2020
order partially granting plaintiff’'s OPRA application,
requiring defendants to produce “the complete set of
investigation materials for the investigat